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STATEMENT OF THE | SSUES

Whet her proposed rules 61D 7.021(5)(f) and 61D 7.021(5)(9)
are invalid exercises of |egislative delegated authority
pursuant to Subsection 120.52(8), Florida Statutes (2004), 2 and,
if so, whether Petitioner is entitled to an award of costs and
attorney's fees pursuant to Subsection 120.595(2), Florida
St at ut es.

PRELI M NARY STATEMENT

On August 26, 2004, Petitioner, Calder Race Course, Inc.
(Calder), filed a Petition for Adm nistrative Hearing,
chal l enging the validity of proposed rule 61D-7.021 of
Respondent, Departnent of Business and Professional Regul ation,
Di vision of Pari-Mtuel Wagering (Departnent). Calder filed a
Motion for Leave to Anend Petition for Admi nistrative Hearing on
Sept enber 8, 2004. The notion was granted, and the Anmended
Petition for Administrative Hearing was deened filed on
Sept enber 10, 2004.

Calder filed a Motion for Oficial Recognition, requesting
that official recognition be taken of Chapter 550, Florida
Statutes (2003), and Florida Adm nistrative Code Rule
Chapter 61D 7. The notion was granted.

The parties entered into a Joint Prehearing Stipulation, in
whi ch they stipulated to certain facts and issues of |aw

contained in Sections E and F, respectively, of the Joint



Prehearing Stipulation. Those facts and agreed issues of |aw
have been incorporated in this Final Oder.

At the final hearing the parties submtted Joint Exhibits 1
t hrough 5, which were admtted in evidence. Calder called Janes
Hakenol | er and Dian Stoess as its wtnesses and subm tted
Petitioner's Exhibits 1, 3, 3A, and 4, which were admtted in
evidence. The Departnent did not call any w tnesses, and
subm tted Respondent's Exhibits 1 through 3, which were admtted
i n evidence.

The Transcript was filed on Novenber 15, 2004. The parties
agreed to file their proposed final orders within ten days of
the filing of the Transcript. On Novenber 15, 2004, the
Departnent filed an Agreed Mdtion for Extension to File Proposed
Orders, requesting the time for filing proposed orders be
extended to Novenber 30, 2004. The request was granted. The
parties tinely filed their proposed orders.

FI NDI NGS OF FACT

1. Calder is a Florida corporation and a pari- nut uel
perm thol der permtted and |icensed by the Departnent pursuant
to Chapter 550, Florida Statutes.

2. Calder seeks to challenge proposed anendnents to
Florida Adm nistrative Code Rule 61D 7.021. Specifically,

Cal der chal | enges Subsection (5)(f), as noticed in the Florida

Adm ni strative Wekly, Volune 30, Nunber 32, August 6, 2004, and




Subsection (5)(g), as noticed in the Florida Adnministrative

Weekly, Volume 30, Nunber 21, May 21, 2004.° The chal | enged
anendnents shall be referred to as the "Proposed Rules.” The
Proposed Rul es provide:
(f) For tickets cashed nore than 30 days
after the purchase of the ticket, the ticket
may not be cashed at any type of patron-
operated machine or termnal. The
totalisator system nust be configured to
instruct patrons on how to cash the ticket.
(g) The totalisator system nust have the
ability to identify such tickets and
indicate to a teller that the ticket falls
within this category.

3. Calder is alicensed and permtted pari-nutuel facility
which sells tickets and uses totalisator nachines, and the
Proposed Rul es woul d govern the operation of such facility. The
Proposed Rul es have the effect of directly regulating the
operation of Calder's pari-nutuel facility, and, as such, Cal der
is substantially affected by the Proposed Rules. The parties
have stipul ated that Cal der "may properly chall enge both
Proposed Rul es 61D 7.021(5)(f) and 61D 7.021(5)(g)."

4. A pari-mutuel ticket evidences participation in a
pari - mutuel pool. A w nning or refundabl e pari-nutuel ticket
bel ongs to the purchaser and may be cl ai ned by the purchaser for
a period of one year after the date the pari-nmutuel ticket was

issued. An "outs" or "outs ticket" is a winning or refundable

pari -rmutuel ticket which is not redeenmed. |If a ticket remains



uncl ai med, uncashed, or abandoned after one year fromthe date
of issuance, such uncashed ticket escheats to the state unless
the ticket was for a live race held by a thoroughbred
perm t hol der such as Calder, in which case the funds are

retai ned by the permthol der conducting the race.

5. Atotalisator machine is "the conputer systemused to
accunmul at e wagers, record sales, calculate payoffs, and display
wagering data on a display device that is |located at a pari-
mutuel facility.” 8§ 550.002(36), Fla. Stat.

6. The Departnent was pronpted to begin the rul emaki ng
process for the Proposed Rules by two maj or cases invol ving
fraud, one Florida case and one national case. The Florida case
involved two totalisator enployees naned Dubi nsky and Thonpson
who al l egedly accessed outs ticket information in the
totalisator's central conputer system counterfeited outs
ti ckets based on the information, and cashed the tickets at
sel f-service machi nes at two pari-nutuel wagering facilities.
The fraudul ent conduct invol ved approxi mately $13,000. 1In the
Fl orida case the fraudul ent tickets were cashed several nonths
after the tickets were said to have been issued. The fraud cane
to light when the tickethol der who held the true ticket
attenpted to cash the ticket, but could not because the

fraudul ent ticket had been cashed.



7. The national case also involved a totalisator enployee
who cashed fraudul ent outs tickets. |In the national case, the
fraudul ent tickets were cashed | ess than 30 days after the date
the tickets were purportedly issued.

8. The purpose of the Proposed Rules is to deter the
cashing of fraudulent tickets. The Departnent received conments
from AnTote International, a totalisator conpany, at the rule
wor kshop hel d during the rul emaki ng process and received witten
comments submitted by Amfote International after the workshop,
indicating that the majority of tickets are cashed within six to
ni ne days after the date of issuance. The older a ticket gets
the less likely it beconmes that the ticket will be cashed, and
the less likely that it becones that the cashing of a fraudul ent
ti cket would be reveal ed by the true owner attenpting to cash
the ticket.

9. Staff of the Departnment felt that by requiring that
outs tickets older than 30 days be cashed by a |ive person, a
t hi ef woul d be deterred because he would be dealing with a
person rather than a machine. The only thing that the self-
service machine requires to redeema ticket is a bar code, so it
woul d be possible to submt a ticket containing nothing but the
bar code and receive a voucher which could be submtted to a

teller for money.* |If the fraudulent ticket |ooks different in



anyway froma valid ticket, ateller nay be able to spot the
di fference and question the transaction.

10. Calder argues that the way to deter the fraud which
has occurred is to stop totalisator enployees frombeing able to
print fraudulent tickets. However, the Departnent is al so
concerned about computer hackers potentially getting into the
conputer systemwhich contains the outs tickets nunbers and
copying the bar code which could be submtted to a self-service
machi ne. By regul ating the nethod of cashing outs tickets, the
Departnment is attenpting to deter fraud by totalisator enployees
and others who may be able to access outs tickets information
whi ch coul d be used in producing counterfeit tickets.

11. During the rule making process, the Departnent held a
wor kshop, received witten comments fromthe public, and held a
hearing to receive coments fromthe public after the Proposed
Rul es were first noticed. The Departnent considered the
comments it received and nodified the Proposed Rules as noticed
in the Notice of Change published on August 6, 2004, to
acconmodat e sone of the conments.

12. Calder did not submt a good faith, witten proposal
for a lower cost regulatory alternative wwthin 21 days after the
notice of the Proposed Rules was published in the Florida

Admi ni strative Weekly on May 21, 2004, or after the Notice of

Change was publi shed.



CONCLUSI ONS OF LAW

13. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.56(1) and 120.56(2), Fla. Stat.

14. Cal der has challenged the validity of the Proposed
Rul es and has the burden of going forward and stating its
obj ections to the proposed rules. 8§ 120.56(2)(a), Fla.

Stat. Calder alleges that the Proposed Rules are invalid
exercises of delegated |egislative authority pursuant to
Subsection 120.52(8), Florida Statutes, in that the Departnent
exceeded its grant of rul emaking authority; that the Proposed
Rul es enl arge, nodify, or contravene the | aws inplenented; and
that the Proposed Rules are arbitrary and capricious. The
Departnment has the burden to prove by a preponderance of the
evi dence that the Proposed Rules are not an invalid del egation
of legislative authority as to the objections raised.

§ 120.56(2)(a), Fla. Stat.

15. Subsection 120.52(8), Florida Statutes, provides that
arule is an invalid exercise of delegated |egislative authority
if the agency pronmulgating the rule has exceeded its grant of
rul emaki ng authority and further provides:

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be

i npl enented is also required. An agency may
adopt only rules that inplenment or interpret



the specific powers and duties generated by
the enabling statute. No agency shall have
the authority to adopt a rule only because
it is reasonably related to the purpose of
the enabling legislation and is not
arbitrary and capricious or is within the
agency's cl ass of powers and duties, nor
shall an agency have the authority to

i npl enment statutory provisions setting forth
general legislative intent or policy.
Statutory | anguage granting rul emaki ng
authority or generally describing the powers
and functions of an agency shall be
construed to extend no further than

i mpl enenting or interpreting the specific
powers and duties conferred by the sane
statute.

16. In Southwest Florida Water Managenent District v. Save

the Manatee Club, Inc., 773 So. 2d 594, (Fla. 1st DCA 2000), the

court discussed the statutory requirenent that rul es nust
i npl enment or interpret specific powers and duties granted by the

enabl i ng statute.

In the absence of a special statutory
definition, we nay assune that the word
"specific" was used according to the
ordinary dictionary definition. The
ordinary nmeaning of the term"specific" is
“"l'imting or limted; specifying or
speci fied; precise, definite, [or]
explicit.” "Specific" is used as an
adjective in the 1999 version of section
120.52(8) to nodify the phrase "powers and
duties." In the context of the entire
sentence, it is clear that the authority to
adopt an admi nistrative rule nust be based
on an explicit power or duty identified in
the enabling statute. O herwse, the rule
is not a valid exercise of del egated
| egi slative authority. . . . [T]he term
"specific" was not used in the 1999 version
of the statute as a synonymfor the term



"detailed.” . . . The new | aw gi ves the
agencies authority to "inplenment or
interpret"” specific powers and duties
contained in the enabling statute. A rule
that is used to inplenent or carry out a
directive wll necessarily contain | anguage
nore detailed than that used in the
directive itself. Likew se, the use of the
term"interpret" suggests that a rule wll
be nore detail ed than the applicable
enabling statute. There would be no need
for interpretation if all of the details
were contained in the statute itself.

It follows that the authority for an
adm nistrative rule is not a matter of
degree. The question is whether the statute
contains a specific grant of |egislative
authority for the rule, not whether the
grant of authority is specific enough.
Ei t her the enabling statute authorizes the
rule at issue or it does not. . . [T]his
guestion is one that nust be determ ned on a
case-by-case basis. (citations omtted)

|d. at 599.
17. The Proposed Rules |ist Subsections 550.025(3), (7),
550. 155(1), and 550.495(4), (5), Florida Statutes, as the
specific authority for the Proposed Rul es and Sections 550. 251,
550. 155, 550. 2633, and 550.495, Florida Statutes, as the | aws
bei ng i npl enent ed.
18. Subsections 550.025(3) and (7), Florida Statutes,
provi de:
(3) The division shall adopt reasonable
rules for the control, supervision, and
direction of all applicants, permttees, and
I icensees and for the hol ding, conducting
and operating of all racetracks, race neets,

and races held in this state. Such rules
must be uniformin their application and

10



effect, and the duty of exercising this
control and power is made mandat ory upon the
di vi si on.

* * *

(7) The division may oversee the nmaking of,
and distribution fromall pari-nutuel pools.

19. Subsection 550.155(1), Florida Statutes, provides:
(1) Wagering on the results of a

horserace, dograce, or on the scores or
points of a jai alai ganme and the sal e of
tickets or other evidences show ng an
interest in or a contribution to a pari-
nmut uel pool are allowed within the enclosure
of any pari-mutuel facility licensed and
conducted under this chapter but are not
al l oned el sewhere in this state, nust be
supervi sed by the division, and are subject
to such reasonable rules that the division
prescri bes.

20. Subsection 550.495(4), Florida Statutes, provides that
"[e]ach totalisator conmpany shall conduct operations in
accordance with rul es adopted by the division, in such form
content, and frequency as the division by rule determ nes."

21. The Proposed Rules deal with the nethod of cashing
tickets nore than 30 days after their purchase and the
requi rements of totalisator systenms to identify such tickets.
The Departnent has the authority to adopt reasonable rules that
govern the regul ation of racetracks, that govern wagering and
the sale of tickets, and that control, supervise, and direct al
permttees and |icensees. Specifically, the Departnent is given

the authority to oversee the distribution fromall pari-mnutuel

pool s.

11



22. Subsection 550.155(3), Florida Statutes, requires that
a pari-nutuel pool be redistributed to the contributors, i.e.
the tickethol ders, after the takeouts and breaks are deduct ed.
The perm thol ders, having control of the noney in the pari -
mut uel pool pursuant to Subsection 550.2633, Florida Statutes,
are the entities which redistribute the pari-nutuel pool to the
contributors. The cashing of a ticket is a distribution of a
pari -rmutuel fund. It is done at the racetracks, either through
a machi ne furnished by the permthol ders or by personnel hired
by the permthol ders. Thus, the Departnent has the authority to
adopt rules which deal wth the cashing of tickets by
perm t hol ders at race tracks. Subsection 550.495(4), Florida
Statutes, authorizes the Departnent to pronul gate rules
governing the operations of the totalisator conpanies relating
to the cashing of tickets.

23. Calder alleges that the Proposed Rules are invalid
because they exceed, enlarge, or nodify the [ aws inplenented.
Cal der argues that the Departnent cannot prohibit tickets
that are over 30 days old from being cashed at a
pat ron- operated nmachi ne or term nal because the only
statutory tine frames connected with cashing tickets are
contained in Sections 550.1645 and 550. 2633, Florida Statutes.
Those statutes provide that tickets which are not cashed within

a year of the purchase are no longer valid, and the noney or

12



property represented by the ticket will escheat to the state or
will be paid to others as set forth in Section 550.2633, Florida
Statutes. "Uncashed tickets and breaks on |live racing conducted
by thoroughbred perm thol ders shall be retained by the
perm t hol der conducting the live race."” § 550.2633(3), Fla.
St at .

24. The statutes cited by Calder do not deal with the
met hods t hrough which tickets nay be cashed, only with the
period for which a ticket is valid. It does not prohibit the
Departnent fromrequiring certain tickets to be cashed by a live
person rather than by a patron-operated device. The Proposed
Rul es do not enlarge, exceed, or nodify the |laws inplenented.

25. Calder clainms that the Proposed Rules are arbitrary
and capricious. "Arule is arbitrary if it is not supported by
| ogic or the necessary facts; a rule is capricious if it is

adopted wi t hout thought or reason or is irrational

8§ 120.52(8)(e), Fla. Stat.; Florida Board of Medicine v. Florida

Acadeny of Cosnetic Surgery, Inc., 808 So. 2d 243 (Fla. 1st DCA

2002); Board of Trustees of the Internal |nprovenent Trust Fund

v. Levy, 656 So. 2d 1359 (Fla. 1st DCA 1995).

26. The Proposed Rules are neither arbitrary nor
capricious. The purpose of the Proposed Rules is to deter
fraud, and it cannot be said that the Proposed Rules will not

deter fraud. Requiring a thief to confront a live teller

13



wi t hout knowi ng whether the valid ticket has been cashed coul d
deter fraud. It is not necessary that the nmethod sought by the
Departnent to deter fraud be the only nmethod which could be used
nor does it matter that there may be nethods which others fee
may be nore effective. |If the record supports the rule, the

rul e cannot be arbitrary or capricious. See Ceneral Tel ephone

Co. of Florida v. Florida Public Service Conmm ssion, 446 So. 2d

1063, 1067 (Fla. 1984).

27. The Departnent held a workshop and a public hearing
and received witten and verbal conments fromthe public,
including a totalisator conpany, and representatives of pari -
mutuel facilities. The comrents were considered by the
Departnent, so it cannot be said that the Proposed Rul es were
made wit hout thought. The fraud case which occurred in Florida
and pronpted the pronul gation of the Proposed Rul es occurred
several nonths after the valid tickets had been issued, and
sel f-service machines were used to redeemthe tickets. Thus, it
cannot be said that the Proposed Rul es were pronul gated wi t hout
reason or are irrational

28. The Departnent has established that the Proposed Rul es

are valid exercises of delegated |egislative authority.

14



FI NAL ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the Anended Petition for Adm nistrative
Hearing i s DI SM SSED.

DONE AND ORDERED t his 2nd day of February, 2005, in

Tal | ahassee, Leon County, Florida.

wa 4

SUSAN B. HARRELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 2nd day of February, 2005.

ENDNOTES

1/ At the tinme of the final hearing, Adm nistrative Law Judge
Susan B. Harrell was naned Susan B. Kirkl and.

2/  Unless otherwise indicated all references in this Final
Order are to the Florida Statutes shall be to the 2004 version

3/ Subsections 5(f) and (g) were originally noticed in the

Adm nistrative Law Weekly, Volune 30, Nunmber 21, May 21, 2004.

A Notice of Changes was published in the Adm nistrative Law
Weekly, Volume 30, Nunber 32, August 6, 2004, in which changes
were made to Subsection (5)(f), but not to Subsection (5)(g).
Calder filed its petition challenging the proposed anendnents on

15



August 26, 2004. The Departnment has not raised the issue of
whet her Cal der's challenge to Subsection (5)(g) is tinely since
t he subsection was not chall enged when it was noticed on May 21,
2004, and the subsection was not changed by the Notice of
Changes published on August 6, 2004. Thus, the issue of
tinmeliness wll not be addressed.

4/ The sel f-service machines do not actually give cash for the
tickets, but do give vouchers which may be redeened by a teller
for cash. The voucher that is given would be the sane for
fraudul ent tickets as well as valid tickets. Thus, the teller
could not tell if the voucher were for a fraudulent ticket or a
valid ticket.
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nmust be filed within 30 days of rendition of the order to
be revi ewed.
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